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Board of Inmgration Appeals

An alien who is deportable under sections 241(a)(2)(A) (iii ) and
(B)(i) of the [Immgration and Nationality Act, 8 USC
88 1251(a)(2)(A)(iii) and (B)(i) (1994), is ineligible for a waiver
of inadmssibility under section 212(c) of the Act, 8 US.C
§ 1182(c) (1994), as anmended by section 440(d) of the Antiterrorism
and Effective Death Penalty Act of 1996, Pub L. No. 104-132, 110
Stat. 1214, 1277 (enacted Apr. 24, 1996), regardl ess of whether the
wai ver is requested alone or in conjunction with an application for
adj ust nent of status.

M chael E. Meltzer, Esquire, Portland, Oregon, for respondent

Before: Board En Banc: SCHM DT, Chairman; DUNNE, Vice Chairnan;
COLE, FILPPU, HEILMAN, HOLMES, HURWTZ, MATHON, and
GUENDELSBERGER , Board Menbers. Concurring and Di ssenting
pi ni on: ROSENBERG, Board Menber, joined by VACCA and
VI LLAGELI U, Board Menbers.

SCHM DT, Chai r man:

The issue in this case is whether an alien who is deportabl e under
sections 241(a)(2)(A)(iii) and (B)(i) of the Inmgration and
Nationality Act, 8 U.S.C. 88 1251(a)(2)(A(iii) and (B)(i) (1994),
is eligible for a waiver of inadm ssibility under section 212(c) of
the Act, 8 U.S.C. 8§ 1182(c) (1994), as anended by section 440(d) of
the Antiterrorism and Effective Death Penalty Act of 1996, Pub L.
No. 104-132, 110 Stat. 1214, 1277 (enacted Apr. 24, 1996) ("AEDPA"),
when the waiver is requested alone, or in conjunction with an
application for adjustnment of status. The Immgration Judge
determ ned that the respondent was ineligible for such relief and
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ordered hi mdeported. The respondent appeal ed that decision. The
appeal will be dism ssed.

.  SUMVARY OF FACTS

The respondent is a native and citizen of Mexico who was admitted
to the United States as a | awful permanent resident on Decenber 14,
1987. He was convicted on Decenber 14, 1993, in the Superior Court
for the State of California, County of Yolo, of the offense of
transportation/sal e of a controlled substance, cocaine, in violation
of section 11352 of the California Health and Safety Code.

The Inmigration and Naturalization Service initiated deportation
proceedi ngs, chargi ng the respondent with deportability as an alien
who has been convicted of a controlled substance violation and an
aggravated felony. At a hearing before the Imrgration Judge on
May 21, 1996, the respondent admitted the allegations of the Oder
to Show Cause and Notice of Hearing (Form 1-221) and conceded
deportability. The respondent sought to apply for a section 212(c)
wai ver, both alone and in conjunction with an application for
adj ust nent of status.

The I nmgration Judge found that the respondent was not eligible
for a waiver as a result of the anendnments to section 212(c) by the
AEDPA. He further concluded that adjustnment of status was not
available to elimnate the respondent’'s deportability.

1. |SSUES ON APPEAL

The respondent has presented two issues in his appeal. First, the
respondent argues that he is eligible to apply for section 212(c)
relief despite the amendnents to that section by the AEDPA. In the
alternative, the respondent asserts that even if the anendnents to
section 212(c) of the Act do apply, he is nevertheless eligible to
seek adjustnent of status in conjunction with the waiver.

[11. THE AEDPA AMENDMENT TO SECTI ON 212(c)
The Antiterrorism and Effective Death Penalty Act of 1996 was

enacted on April 24, 1996. Prior to that date, section 212(c) of
the Act provided as foll ows:
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Aliens lawully admtted for permanent residence who
tenmporarily proceeded abroad voluntarily and not under an
order of deportation, and who are returning to a |awful
unrel i nqui shed dom cil e of seven consecutive years, may be
admtted in the discretion of the Attorney General w thout
regard to the provisions of subsection (a) (other than
paragraphs (3) and (9)(Q). Not hing contained in this

subsection shall Iimt the authority of the Attorney
Ceneral to exercise the discretion vested in him under
section 211(b). The first sentence of this subsection

shall not apply to an alien who has been convicted of one
or nore aggravated fel onies and has served for such fel ony
or felonies a termof inprisonnent of at |east 5 years.

Section 440(d) of the AEDPA anended the |ast sentence of section
212(c) of the Act. Congress subsequently made a technical
correction to section 440(d) of the AEDPA in section 306(d) of the
IIlegal Immgration Reformand | nm grant Responsibility Act of 1996,
enacted as Division C of the Departnents of Conmerce, Justice, and
State, and the Judiciary Appropriations Act for 1997, Pub. L. No.
104- 208, 110 Stat. 3009, (enacted Sept. 30, 1996). The | ast
sentence of section 212(c) of the Act currently provides as fol | ows:

This subsection shall not apply to an alien who is
deportable by reason of having conmmitted any crininal
of fense covered in section 241(a)(2)(A(iii), (B), (Q, or
(D), or any offense covered by section 241(a)(2)(A)(ii) for
whi ch both predicate of fenses are, without regard to the
date of their conmm ssion, otherw se covered by section
241(a)(2) (A (i). (Enphasis added.)

V. SECTION 212(c) ELIGBILITY

Prior to the Inmm gration Judge's decision, we had considered the
guesti on whether the AEDPA anendnents to section 212(c) were
retroactive in Matter of Soriano, 21 |1&N Dec. 3289 (BIA 1996). In
that decision, we determned that aliens who were deportable by
reason of having commtted any of the crim nal offenses described in
t he amended statute were barred fromeligibility for relief if their
applications were filed after April 24, 1996. Consequently, those
aliens whose applications were pending on that date remined
eligible for relief.

However, our decision was certified to the Attorney Ceneral for
review pursuant to 8 CF.R 8 3.1(h)(iii) (1996) upon the request of
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the Conm ssioner of the Service. 1In an order dated Septenber 12,
1996, the Attorney Ceneral vacated the Board's decision pending
further review Subsequently, on February 21, 1997, the Attorney
Ceneral issued an order concluding that the amendnents to section
212(c) by section 440(d) of the AEDPA should apply to all cases
pendi ng before the Executive Ofice for Inmmgration Review on the
effective date of the statute.?

At the tine the Immgration Judge rendered his decision on August
5, 1996, the Board's decision had been certified for review by the
Attorney Ceneral. Al though the Immgration Judge questioned the
validity of the Board' s order in Matter of Soriano, supra, follow ng
certification, he nevertheless applied the ruling of the Board in
that case. However, he found that the respondent's application was
not properly filed until April 25, 1996. The Inmm gration Judge
t her ef ore concl uded t hat because t he respondent’'s wai ver appli cation
was not pending on April 24, 1996, he was barred from establishing
eligibility for section 212(c) relief by the AEDPA amendnents.

On appeal the respondent argues that the anendnents of section
440(d) of the AEDPA should not be applied retroactively to prohibit
hi mfromappl ying for section 212(c) relief. However, that question
has been determined by the Attorney General in Soriano. Therefore,
we find that section 440(d) of the AEDPA applies to the respondent’'s
application for section 212(c) relief. Inasmuch as the respondent
is "an alien who is deportable by reason of having commtted [a]
crimnal offense covered in section[s] 241(a)(2)(A)(iii) [and] (B)"
of the Act, we find that section 212(c) of the Act is not available
to waive the grounds of deportability with which he was charged.
Section 440(d) of the AEDPA.

V. SECTION 212(c) I N CONJUNCTI ON W TH ADJUSTMENT OF STATUS

The respondent al so argues that he is still eligible to apply for
a section 212(c) waiver in conjunction with an application for
adj ustment of status. He contends that the AEDPA anendnments apply
only to "deportable" aliens who are seeking to waive grounds of

! The Attorney General also ordered the Board and the Inmgration
Judges to reopen cases upon petition by an alien who conceded
deportability before April 24, 1996, for the linmted purpose of
permtting the alien to contest deportability. However, this order
does not apply to the respondent because he conceded deportability
on May 21, 1996.
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deportability, and that aliens in exclusion proceedings are not
barred from section 212(c) relief.

The respondent further argues that applicants for adjustnment of
status, who are assimlated to persons seeking adm ssion at the
border or through consul ar processing, need a waiver only to renove
grounds of inadmissibility. He therefore asserts that an alien in
deportation proceedings can still apply for a section 212(c) wai ver
for the limted purpose of renoving the exclusion grounds that
render him inadmssible (as well as deportable) to establish
eligibility for adjustnent of status. Finally, the respondent
contends that it is a violation of equal protection to deny a wai ver
to applicants for adjustment of status in deportation proceedi ngs
while simlarly situated crimnal aliens seeking entry in exclusion
proceedi ngs, in consular processing, or through admnistrative
adj ust ment proceedi ngs before the Service are permtted to apply.

In Matter of Fuentes-Canpos, 21 I&N Dec. 3318 (BIA 1997), we
decided that section 212(c) relief is available in exclusion
proceedings to aliens who have comitted a crimnal offense
described in section 440(d) of the AEDPA. W construed the | anguage
of the statute literally, finding that the words, "who is
deportable,” applied only to aliens in deportation proceedi ngs. W
therefore concluded that the bar to eligibility for a waiver set
forth in the AEDPA anendnents was not applicable to aliens in
excl usi on proceedi ngs. Neverthel ess, we reject the respondent's
assertion that section 212(c) relief is available to waive excl usion
grounds in deportation proceedings for purposes of establishing
eligibility for adjustnent of status.

As we enphasized in Matter of Fuentes-Canpos, supra, the |anguage

of the AEDPA anmendnents is unanbi guous. It applies to any alien
"who is deportable” by reason of having committed any of the
specified crimnal offenses. The statute clearly bars all such

deportable aliens from applying for section 212(c) relief in
deportati on proceedi ngs.

Al t hough we have stated that applicants for adjustment of status
in deportation proceedings are "assimlated" to the position of
aliens seeking entry, they are neverthel ess "deportable"” aliens.
See Matter of Connelly, 19 I &N Dec. 156, 159 (BI A 1984). Congress
gave no indication that crimnal aliens seeking a waiver in order to
apply for adjustnent of status in deportation proceedings were
exenpt fromthe AEDPA' s section 440(d) bar. The respondent has not
presented any legislative history to support his interpretation of
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the law. W therefore do not find it appropriate to read such an
exception into the plain | anguage of the statue.

Qur prior precedent decisions do not require a different result.
In Matter of Smith, 11 I &N Dec. 325, 327 (Bl A 1965), we held that an
alien in deportation proceedings could apply for section 212(c)
relief in conjunction with an application for adjustnment of status,
noting that the statute in effect at that time did not preclude such
a procedure. See also Matter of S, 6 1&N Dec. 392 (BIA 1954; A G
1955) (finding that nothing in the | anguage of section 212(c) or its
| egi slative history indi cated that Congress di sapproved of the prior
adm ni strative practice of granting a waiver on a nunc pro tunc
basi s) . However, the statute we now construe denmands a contrary
concl usi on.

In enacting section 440(d) of the AEDPA, Congress clearly intended
torestrict the availability of section 212(c) relief by prohibiting
t he specified deportable crimnal aliens fromapplying for a waiver
i n deportation proceedi ngs. The | egislative history of the AEDPA
i ndicates that the purpose of section 440 was to "enhance[] the
ability of the United States to deport crimnal aliens.” See HR
Conf. Rep. No. 518, 104th Cong., 2d Sess. (1996), reprinted in 1996
US. CCAN 924, 952. In light of this statenent of congressional
intent, it cannot be said that the statute permts us to continue to
apply our prior case law to deportable aliens within the scope of
section 440(d) in disregard of its unambi guous nandate.

W also find no nerit to the respondent's contention that
permtting simlarly situated aliens (i.e., aliens convicted of the
same offense) to apply for section 212(c) relief in exclusion
proceedings or in consular processing, but not in deportation
proceedi ngs in conjunction with adjustnment of status, would result
in disparate treatnent in violation of the Equal Protection C ause
of the Constitution. The groups at issue here are not, in fact,
equal ly situated, as they were found to be in Francis v. INS 532
F.2d 268 (2d Cr. 1976).

Prior to Francis, the Board had permtted permanent resident aliens
to apply for a section 212(c) waiver in deportation proceedings
wi t hout an adj ustnent application only if they had departed fromthe
United States after becomng subject to deportation and were
therefore inadm ssible at the tinme of their last entry. See Matter
of Silva, 16 |1 &N Dec. 26, 28 (BI A 1976); Matter of Arias-Uribe, 13
| &N Dec. 696 (Bl A 1971), aff'd, 466 F.2d 1198 (9th G r. 1972). The
court concluded that this differential treatnment of deportable
aliens in deportation proceedings who had departed and simlarly
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situat ed deportabl e aliens who had not was not rationally related to
any legitimte purpose of the statute. This distinction, which had
been created administratively by the Board's interpretation of
section 212(c), was therefore found to be a violation of equal
protection.

The di stinction here, however, between deportable aliens and aliens
i n exclusion proceedings or in consular processing, is one created
by the statute itself. Congress nade the deternination to preclude
al i ens "who are deportable" on the basis of certain crimnal conduct
from applying for relief under the anmended section 212(c) of the
Act. Although this may result in differential treatnent of aliens
who have all been convicted of the sane offense, this inequality is
i nherent in the statutory scheme created by Congress. This Board
has no authority to question its constitutionality and nust apply
the lawas witten. See Matter of Hernandez-Puente, 20 | &N Dec. 335
(BIA 1991); Matter of Patel, 19 I1&N Dec. 774 (BI A 1988).

Consequently, we find that the respondent, who i s deportable on the
basis of his crimnal conduct, is ineligible to apply for section
212(c) relief in order to establish eligibility for adjustnment of
status in these deportation proceedings.

VI . CONCLUSI ON

The respondent in this case is deportable wunder sections
241(a)(2)(A) (iii) and (B)(i) of the Act. Inasnmuch as the respondent
is an alien "who is deportable" by reason of having commtted an
of fense described in these sections, he is barred fromapplying for
a wai ver under section 212(c) of the Act by virtue of the anmendnents
of section 440(d) of the AEDPA This bar applies regardl ess of
whet her the wai ver application is requested al one or in conjunction
with an application for adjustnent of status. Accordingly, the
respondent's appeal will be dism ssed.

ORDER: The appeal is dismssed.
CONCURRI NG AND DI SSENTI NG OPI NI ON:  Lory D. Rosenberg, Board Menber,

in which Fred W Vacca, and GQustavo D. Villageliu, Board Menbers,
j oi ned.

| respectfully concur in part and dissent in part.
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The salient issue in this case involves the respondent's
adm ssibility to the United States as a | awmful permanent resident.
Al though he requires a waiver of inadmssibility under section
212(c) of the Inmgration and Nationality Act, 8 U S. C § 1182(c)
(1994), the statute, as anended by section 440(d) of the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L. No.
104-132, 110 Stat. 1214, 1277 (“AEDPA’), does not preclude such a
wai ver to overcome excludability and qualify for adjustment of
status, nor does it bar such applications in deportation
pr oceedi ngs. The respondent’s eligibility for admission as a
per manent resident should not be determ ned by virtue of the forum
in which he seeks to establish admissibility, and it is error to so
restrict his access to statutory provisions for which he is
ot herwi se qualified.

The respondent has lawfully resided inthe United States for nearly
10 years. He is married to a |awful permanent resident who is in
the process of seeking to be naturalized, and he has two children,
ages 10 and 6, who are citizens of the United States by birth in
this country. H's 63-year-old father, who also is a |awful
per manent resident, lives with the respondent and his wife.

In dismssing his appeal, the majority violates the plain statutory
| anguage of section 440(d) of the AEDPA, which we just recently
construed, and contravenes our recent unani nmous holding in Matter of
Fuent es- Canpos, 21 |&N Dec. 3318 (BIA 1997). In addition, the
majority fails to nmeaningfully address the respondent's arguments
and ignores nearly a century of law, including the authority of sone
50 years of our own precedent, and currently applicable regul ations.
See 8 CF.R 8 3.1(g) (1997). Nothing in the statute or the
rel evant | egislative history constitutes aninperative that warrants
so distorting our recent interpretation concerning the limted
access to a section 212(c) waiver by certain longtine | awful
per manent residents.

. SUMVARY: SECTI ON 440(d) AND MATTER OF FUENTES- CAMPOS ALLOW A
SECTI ON 212(C) WAI VER W TH AN ADJUSTMENT OF STATUS APPLI CATI ON

For purposes of the appeal before us, it is inportant to note that,
inrelationto his eligibility to adjust status, the respondent does
not contend that he is entitled to obtain an outright waiver of the
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ground on which he is charged with being deportable.? Indeed, he no
longer is eligible for such a waiver. See Matter of Soriano, 21 |I&N
Dec. 3289 (BI A 1996; A G 1997); see also Matter of Fuentes-Canpos,
supra. The bottomline, however, is that the respondent is eligible
for adjustnent of status under section 245 of the Act, 8 U S.C. 8§
1255 (1994). My dissent fromthe majority opinion to the contrary
can be summarized, with authorities, in five points.

1. The plain and unanbi guous |anguage of section 440(d) of the
AEDPA nodi fied section 212(c) of the Act to preclude the waiver it
provides in the case of one "who is deportable by reason of having
committed” one of the grounds of deportability covered under a
specified section of the Act. Matter of Fuentes-Canpos, supra, at
4-5.2

2. That the waiver renmains avail able to one who i s excl udabl e and
seeks to overconme a ground of inadmissibility is bolstered by the
fact that the Suprene Court has | ong recogni zed that aliens seeking
adm ssion are distinguished from deportable aliens. Matter of
Fuent es- Canpos, supra, at 4 (citing Leng May Ma v. Barber, 357 U. S
185, 187 (1958); Landon v. Plasencia, 459 U S 21, 25-26 (1982)).

3. Admissibility as an imrigrant is determined in a variety of
contexts, and an alien seeking adjustnment of status in deportation
proceedings is assimlated to the position of one making an entry,
and nust establish adm ssibility. Mtter of Connelly, 19 |I&N Dec.
156 (BI A 1984); see also Matter of Jininez-lLopez, 20 I&N 738, 741
(BIA 1993); Matter of Rainford, 20 |1&N Dec. 598 (BI A 1992); Matter
of Hernandez-Casillas, 20 I&N Dec. 262, 292-93 (BIA 1990; A G
1991).

! 1 address here only the second argunent asserted by the
respondent, as | concur that the decision of the Attorney General in
Matter of Soriano, 21 I & Dec. 3289 (BI A 1996; A.G 1997), precludes
our entertaining or granting an application for a waiver of a
speci fied ground of deportability under section 212(c) of the Act,
as anended, without regard to when the application was fil ed.

2 An alien is not deportable by reason of having comitted any
of fense unless and until that alien has been convicted of having
conmitted that of fense. See generally section 241(a)(2) of the Act,
8 US. C § 1251(a)(2) (1994). The preclusion in section 440(d) of
t he AEDPA applies, therefore, only to an alien having a conviction
for a specified offense.
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4. A lawful permanent resident retains his status until entry of
a final adm nistrative order of deportation, Matter of Lok, 18 |I&N
Dec. 101 (BI A 1981),2 and may apply for a section 212(c) waiver in
connection with an application for adjustment of status made in
deportation proceedi ngs. Matter of Gabryel sky, 20 |1 & Dec. 750 (BI A
1993); Matter of Lok, 16 | &N Dec. 441 (BIA 1978); Matter of Lok, 15
&N Dec. 720 (BIA 1976); Matter of Smith, 11 I1&N Dec. 325 (BIA
1965), see also 8 C.F.R 8% 212.3(e), 245.1(f) (1997). See
generally 62 Fed. Reg. 10,312, 10,375-77 (1997) (to be codified at
8 CF.R § 240.49) (interim effective Apr. 1, 1997).

5. An alien who establishes admi ssibility and adjusts his status
in deportation proceedings is not deportable, Matter of Rainford,
supra; Matter of Gabryelsky, supra; see also Matter of GA-, 7 I&N
Dec. 274 (Bl A 1956), and there is neither a statutory basis which
justifies limting the forum in which an alien may establish
adm ssibility, nor any rational reason to distinguish anong those
who require a section 212(c) wai ver to be adm ssible.

1. THE PLAIN LANGUAGE OF THE STATUTE LIM TS A SECTI ON 212(c)
WAl VER TO OVERCOVE DEPORTABI LI TY, BUT NOT | NADM SSI BI LI TY

The statutory |anguage determines both our analysis and our
i npl enentati on of any provision enacted by Congress. Where the
| anguage i s plain, we nmust accord its unequi vocal neani ng, and "t hat
is the end of the matter." Chevron U S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U S 837, 843 (1984). The
majority has found, adamantly, that the statutory |anguage of
section 440(d) of the AEDPA is plain, Mtter of Fuentes-Canpos,
supra, and that this is the "paramount index" of congressional
intent. 1d. at 3.

Rejecting the conclusion of the Imrgration Judge in Fuentes-
Canpos, who contended that the statutory phrase "who is deportable
by reason of" referred to any alien who has conmtted a "described
crim nal of f ense, " we recoghized the difference between

® A lawful permanent resident who seeks to reopen a proceeding to
apply for a section 212(c) wai ver retains his status for purposes of
eligibility for reopening, provided that he was eligible prior to
that order, 8 CF.R 8 1.1(p) (1997), although this requirenent is
not necessarily applicable to persons in all circuits.

10
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deportability and inadmssibility.* Mreover, we have |long held
that a waiver to overcone a ground of deportability addresses the
particul ar ground of exclusion or deportation to be waived and not
t he of fense underlying the particular ground. Matter of Jinenez, 21
| &N Dec. 3291 (BIA 1996); Matter of Esposito, 21 I&N Dec. 3243, at
11 (BI A 1995). 1In essence, the statutory | anguage relevant to this
case provides that an alien "who is deportable” by reason of having
been convicted of an offense covered by certain specified statuary
grounds of deportability may not waive such deportability under
section 212(c) of the Act. See section 440(d) of the AEDPA; see
al so supra note 2.5°

We have found that the statutory |anguage "who is deportable" is
pl ai n. Unambi guous. A term of art. Matter of Fuentes-Canpos
supra, at 7. Loose and inexact references to the phrase "who is
deportable” by the majority in the case before us, as though the
phrase refers broadly to every person in deportation proceedings,
are inconsistent with the statutory | anguage and with our anal ysis
in Matter of Fuentes-Canpos.

There is neither any express statenment in the text, nor any
equi vocal suggestion in the statutory |anguage of section 440(d) of
t he AEDPA, to suggest that Congress intended, in this respect, to
restrict waivers available wunder section 212(c) to overcone
inadm ssibility, albeit in the context of a deportation proceeding.
There is no basis to believe that Congress' silence in this regard
was due to an "accident of draftsmanship.” [INS v. Phinpathya, 464
U S. 183, 191 (1984). By contrast, as we di scuss in Fuent es-Canpos,
ot her sections of the AEDPA explicitly address application of the
statute to excludabl e or inadm ssible aliens. See section 421(a) of
the AEDPA, 110 Stat. at 1270.

4 Even followi ng enactment of the Illegal Inmigration Reform and
I mmi grant Responsibility Act of 1996, enacted as Division C of the
Departnents of Conmerce, Justice, and State, and the Judiciary
Appropriations Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009,
(“I' RRRA”), which created a single “renoval” proceeding to be
conducted in cases initiated after April 1, 1997, separate grounds
of inadm ssibility and deportability continue to exist.
> See cited case law indicating that the phrase "is deportable" has
a long history applicable only to deportati on proceedi ngs. Matter
of Melo, 21 |1 &N Dec. 3133 (Bl A 1997); Matter of Ching, 12 |&N Dec.
710, 712 (BIA 1968); Matter of T-, 5 I&N Dec. 459 (BI A 1953).

11
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Once again, in the instant decision, the majority has enphasized
t hat the statutory |anguage is unambi guous. Mat t er of
Gonzal ez-Camarillo, 21 1&N Dec. 3320 (BIA 1997). The statutory
| anguage in question is the sane. The statutory |anguage itself,
and Matter of Fuentes, supra, which purports to interpret it, then
are the proper guides to our determination in this case. That
| anguage refers to one who "is deportable,” not to all those in
deportati on proceedi ngs no matter what the posture of their case.

[11. ADMSSIBILITY AND ADJUSTMENT OF STATUS

Adj ust ment of status is a procedure through which an alien either
establishes his or her admissibility as an immgrant, or is found
excl udabl e and deni ed adm ssion. \Wivers to overcone excludability
are routinely considered and granted in the course of adjudicating
adj ustment of status applications.

A. Under pi nni ngs of Adjustnent of Status

The term "adjustment” originally described "a wide variety of
adm nistrative renedies that result in |lawful permanent resident
status.” See David L. Neal, The Changi ng Dynam cs of Adjustnent of
Status, Immgration Briefings, My 1995 at 2.° For alnmost a
century, adjustment of status procedures have provided an
alternative to the hardships of having to travel or remain abroad
for alengthy period of tine. S Rep. No. 1137, 82d Cong., 2d Sess.
26 (1952).7

6 See 2 Charles Cordon, Stanley Milnman, and Stephen Yal e-Loehr,
Immigration Law and Procedure 8§ 51.01[ 1][a], at 51-3 (rev. ed. 1997)
(citing S. Rep. No. 748, 89th Cong., 1st Sess. 20 (1965)); S. Rep
No. 1137, 82d Cong., 2d Sess. 24 (1952); S. Rep. No. 1515, 81st
Cong., 2d Sess. 591-611 (1950).

7In 1924, when imm grant quotas were first instituted, there was no
mechani smthat would allow aliens already in the United States to
change from nonimm grant to inmmgrant status. |In 1935, a two-step
procedure called "preexam nation" was created to permt such
noni mri grants to be pre-screened by INS officers and then sent to a
nei ghbori ng consul ate in Canada for visa processing. See Matter of
O, 8 1&N Dec. 478, 480 (BI A 1959). For an extensive discussion of

section 245 of the Act, see 2 Gordon, et al., supra, §8 51.01[1][Db].

12
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The present mechanism of adjustnment of status was enacted on
June 27, 1952, to replace the admnistrative alternative of
pre-exam nation, and it allowed qualified aliens to be adnmtted as
immgrants without the need to |leave the United States.® See H R
Rep. No. 1365, 82d Cong., 2d Sess. 63 (1952), reprinted in 1952
US CCAN 1653, 1719. Higibility requirements for the procedure
have since been expanded to allow greater access to the procedure.
Matter of Grinberg, 20 1&N Dec. 911 (1994); Neal, supra, at 19
nn. 28-30.

Al though as both a term and a concept, adjustnment of status has
evol ved dramatically since its formal introduction in 1952, its
| egal purpose and function have never changed. The adjustnent of
status procedure used today is no nore than an alternate means to
determ ne and resolve the admssibility of an alien who seeks to
acquire the status of a lawful resident. Satisfaction of the |ega
requirenents for admission are determned by statute and are no
different fromthose applicable overseas. Once eligibility for an
i mm grant visa has been established, the procedure is distinct from
i mm grant visa processing at a consul ar post abroad only with regard
to the elenment of discretion attendant to the process conducted
within the United States.

B. Adjustnent of Status in Agency Precedent and Practice

Adj ust ment of status has | ong been held to be avail abl e before an
Immigration Judge in deportation proceedings. See 8 CFR
88 242.17, 245.2(a)(l) (1997). The fact that it is available in
deportation proceedi ngs, however, does not change its nature as a
mechani sm to acconplish the process of determning and granting
admi ssion to the United States.

The federal courts have | ong recogni zed, as has the Board, that an
alien seeking to adjust his status to that of a permanent resident
is assimlated to the position of one seeking to enter the United
States for permanent residence. See, e.q., Amarante v. Rosenberg
326 F.2d 58, 61 (9th Gr. 1964); Canpos v. INS, 402 F.2d 758, 760
(9th Gr. 1968). Exanpl es of representative cases, constituting

8 The preexam nation procedure, which termnated in 1959, was
eventual ly supplanted by the Stateside Criteria Program (“SCP")
whi ch permitted consul ar processing i n Canada and Mexico for aliens
ineligible to adjust their status in the United States, but was
di scontinued at the end of 1987.
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decades of consistent admnistrative precedent upholding the
avail ability of adjustment of status and any necessary wai vers of
inadm ssibility in deportation proceedings, fromwhich the majority
t oday woul d deviate, include the follow ng.

Matter of MENDEZ, 21 1&N Dec. 3272 (BIA 1996), holding that an
alien with a United States citizen wife and three United States
citizen children, if otherwise eligible for an imrgrant visa, is
assimlated to the position of an intending i mm grant, and may apply
for adjustnment of status and denonstrate eligibility under section
212(h) (1) (B) of the Act by establishing extrene hardship to his wife
or children if he were excl uded.

Matter of LAZARTE, 21 I&N Dec. 3264 (Bl A 1996), holding that an
alien subject to deportation proceedings for docunent fraud may
apply for adjustnment of status before the Inmm gration Judge, but if
i nadm ssi bl e under section 212(a) of the Act, may also be eligible
for a waiver of the ground of inadmissibility.

Matter of JI MENEZ- LOPEZ, 20 | &N Dec. 738 (BI A 1993), hol ding that
al t hough "adm ssion” normally occurs when an applicant is permtted
to pass through the port of entry, this is not the only instance in
which an alien's adnmissibility is determ ned and comuni cat ed, as an
applicant for adjustnent of status under section 245 of the Act is
"assimlated" to the position of an alien seeking entry and mnust
denonstrate adm ssibility under section 212 of the Act.

Matter of GABRYELSKY, 20 I&N Dec. 750 (BI A 1993), holding that a
| awf ul permanent resident alien charged with deportability for both
drug and weapons of fenses may overcone i nadnmissibility by adjusting
status and obtaining a waiver under section 212(c) of the Act in
conjunction with an adjustnment application, and is not deportable.

Matter of RAINFORD, 20 | &N Dec. 598 (BIA 1992), holding that
al t hough a respondent convicted of crimnal possession of a weapon
i s deportable under section 241(a)(2)(C of the Act, 8 US.C 8§
1251(a)(2)(c) (Supp. Il 1990), such a conviction does not preclude
a finding of admssibility in connection with an application for
adj ust ment of status and does not serve subsequently as a ground of
deportability if the respondent's status is adjusted to that of a
| awf ul permanent resident. Matter of Rafipour, 16 | & Dec. 470 (Bl A
1978), foll owed,; Matter of V-, 1 &N Dec. 273 (BIA 1942),
di sti ngui shed.

Matter of ALARCON, 20 I&N Dec. 557 (BIA 1992), holding that a
respondent who has been convicted of two crines involving nora

14



I nteri m Deci si on #3320

turpitude not arising froma single scheme of crimnal m sconduct is
i nadm ssi bl e under section 212(a) of the Act and is eligible for
adjustment of status only if he is eligible for and should be
granted a wai ver of inadm ssibility under section 212(h) of the Act.

Matter of BALAQ 20 I &N Dec. 440 (BI A 1992), holding that a waiver
under section 212(h) is available in conjunction with an application
for adjustrment of status, where it my be used to waive
i nadm ssibility that woul d ot herw se preclude adjustnment of status.

Matter of GOLDESHTEIN, 20 I &N Dec. 382 (BI A 1991), holding that an
alien present in the United States who applies for adjustnment of
status under section 245 of the Act and requires a waiver of
i nadm ssi bility may obtai n one, even though section 212(h) addresses
the eligibility of an alien seeking to enter the United States.

Matter of CONNELLY, 19 1&N Dec. 156 (Bl A 1984), holding that an
alien applying for adjustnent of status under section 245 is
assimlated to the position of an alien who is making an entry for
t he purpose of deciding whether the alien neets the requirenent of
section 245(a) that he be “admissible to the United States for
per manent residence.”

Matter OF PARODI, 17 |1&N Dec. 608 (BIA 1980), holding that
applicants for adjustment of status have been held to be in the sane
position as aliens presenting thenselves at the border, seeking
entry as |awful permanent residents, and an alien deportabl e under
section 241(a)(4) of the Act may obtain a waiver under section
212(h) of the Act in deportation proceedings in conjunction with an
adj ust ment application.

Matter of LOK, 16 I&N Dec. 441 (BIA 1978), holding that a waiver
of inadm ssibility under section 212(c) of the Act may be granted in
deportation proceedings in connection with an application for
adj ustnent of status. See also Matter of Lok, 15 I1&N Dec. 720 (BIA
1976) .

Matter of ZOELLNER, 15 1&N Dec. 162 (Bl A 1974), holding that an
alien convicted of two crines involving noral turpitude and found
deportabl e under section 241(a)(4) of the Act was properly advised
that he could apply for both adjustment of status under section 245
and an application for a waiver of inadmissibility under section
212(h) of the Act.

Matter of KATSANIS, 14 1&N Dec. 266 (Bl A 1973), holding that an
alien applying for adjustment of status is assinlated to the
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position of an alien seeking to enter the United States for
per manent resi dence.

Matter of ARIAS-URIBE, 13 | &N Dec. 696 (BIA 1971), holding that
when coupled with an application for adjustment of status under
section 245 of the Act, an application for relief under section
212(c) satisfies the statutory requirenent that the applicant mnust
be returning to resune a | awful unrelinquished domcile.

Matter of SMTH, 11 1&N Dec. 325 (BIA 1965), holding that an
applicant for adjustnent of status under section 245 of the Act
stands in the sane position as an applicant who seeks to enter the
United States, and as such, his application for a section 212(c)
wai ver can be considered in conjunction with that application.

Each of these cases, decided over nore than a 30-year period,
treats adjustnment of status as a procedure to determ ne
adm ssibility. The majority has neither overrul ed nor nodified any
of these authorities, yet inproperly ignores themin favor of the
result obtained in their opinion.

' V. CONCURRENT APPLI CATI ONS FOR ADJUSTMENT OF STATUS
AND FOR A SECTI ON 212(c) WAl VER | N DEPORTATI ON PROCEEDI NGS

The I ong and consistent history of adm nistrative precedent and
regul ati ons denonstrates the avail ability of adjustnment of status to
one in deportation proceedings, such as the respondent. As we
recognize in Matter of Fuentes-Canpos, supra, it would have been
possi ble for Congress to preclude fromeligibility to apply for
section 212(c) relief any alien convicted of a described crim nal
of fense. And Congress did not do so. 1d. at 5.

There is nothing in the statutory | anguage t o suggest that Congress
i ntended section 440(d) or any other section of the AEDPA to alter
the longstanding practice, affirned in the regulations, of
entertai ning applications for waivers of adm ssibility in connection
with adjustment of status applications made in deportation
proceedings. See 8 C.F.R 88 212.3(e), 242.17, 245.1(f) (1996) (as
in effect at the tine of enactnent).® The authorities discussed

® Notably, neither subsequent |egislation, nmuch of which expressly
overruled certain Board precedents, nor subsequent regulatory
changes have neaningfully altered this process. See the |IRIRA

(continued...)
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herein uphold the distinction between a section 212(c) waiver
obtained to overcone the respondent's inadmissibility, in
conjunction with an application for adjustnment of status, and a
wai ver to overcone a ground of deportability, which the respondent
m ght have sought prior to the enactnent of section 440(d).

A wai ver granted in conjunction with adjustnment of status is not,
as the mgjority seems to suggest, allowed to achi eve sone type of
equal ity between deportabl e and excl udabl e aliens under Francis v.
INS, 532 F.2d 268 (2d Cr. 1976), and Matter of Silva, 16 | &N Dec.
26 (BIA 1976). It has a separate and distinct basis. Matter of
Her nandez- Casill as, supra, at 290-91. Conpare Matter of Arias-Uri be,
supra, with Matter of Smith, supra.

A.  Access To Adjustnment of Status in Deportation Proceedi ngs

The majority has acknow edged that "is deportable” is a term of
art, noting the self-evident fact that aliens in exclusion
proceedi ngs seeking admission to the United States are not
"deportable.” Matter of Conzal ez-Canarillo, supra, at 5; Mtter of
Fuent es- Canpos, supra, at 7. Yet, for purposes of our adjudication
today, the mpjority too casually interchanges the actual statutory
| anguage, which it acknow edges is plain and unanbi guous and refers
to a person who as a matter of substantive law"is deportable,” with
the jurisdictional posture of one who is in a deportation
proceedi ng. These terns are not the sane.

Although it is correct to say that section 440(d) precludes
eligibility for a section 212(c) wai ver for sone persons who are in
deportation proceedings, it is not the case that the | anguage bars
the waiver to all who once may have been, in the future m ght be, or
are now, in deportation proceedings. The statute nmust be read as a
whol e, and various provisions provide both for adjustment of status
and for related waivers of inadnmissibility. See K Mart Corp. v.
Cartier, 486 U. S 281, 291 (1988); CAOT I|Independence Joint Venture
v. Federal Sav. and Loan Ins. Corp., 489 U S 561 (1989) (stating

9(...continued)

supra; Joint Explanatory Statenment of the Comm ttee of Conference,
H R Rep. No. 104-2202, available in 1996 W 563320 and 142 Cong.
Rec. H10,841-02; see also 8 CF.R 88 212.3(e), 245.1. See
generally 62 Fed. Reg. 10,312, 10,376-77 (1997) (to be codified at
8 CF.R § 240.49) (interim effective Apr. 1, 1997).
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that "whol e statute"” interpretation dictates that statutory sections
shoul d be read in harnmony to achi eve a harnoni ous whol e).

Adj ust ment of status, resulting in adm ssion as a | awful permanent
resident, is available in deportation proceedings with or without
any necessary wai vers of inadm ssibility, including a section 212(c)
wai ver to overcone excludability.® See Matter of Gabreyl sky, supra;
Matter of Lok, 16 I1&N Dec. 441 (BIA 1978); Matter of Smith, supra;
see also 8 CF. R 88 212.3(e), 245.1(f) (1997).' See generally 62
Fed. Reg. 10,312, 10,375-77 (1997) (to be codified at 8 CF.R §
240.49 (interim effective Apr.1,1997). Eligibility for a section
212(c) waiver to overconme a ground of inadmissibility turns on

10 Not every crimnal alien in deportation proceedings charged with
deportability on one or nore of the grounds specified under section
212(c), as anended by section 440(d) of the AEDPA "is deportable,™
and to read the statute as barring all those in deportation
proceedi ngs as bei ng precluded from adj ustnment, which it does not,
woul d be overbroad. For exanple, sonme persons in deportation
proceedings do not require a section 212(c) waiver to establish
eligibility for adjustnent of status, including an alien charged
wi t h bei ng deportabl e for certain of fenses enconpassed under section
212(c), as anended by the AEDPA, such as firearns of fenses, or even
certain aggravated fel ony of fenses that do not have an excludability
counterpart or constitute any ground of inadm ssibility. Ohers may
be eligible for relief under section 212(c), notw t hstandi ng section
440(d), since section 435 of the AEDPA, 110 Stat. at 1274-75, may be
construed as providing that only an alien whose deportation
proceedings were initiated after the April 24, 1996, date of
enactment "is deportabl e” under section 241(a)(2)(A) (i) of the Act,
as anended, unless the sentence inposed for each of the two crines
of noral turpitude involved actually was for a period of 1 year or
| onger.

11 The publication of interimrule 8 CF.R 8§ 245.1(f) on March 6,
1997, which makes a concurrent application in the context of an
adjustment of status adjudication the sole neans to obtain the
exerci se of discretion under sections 212(g), (h), (i), and (k) does
not neaningfully change the regulatory schenme applicable to the
avai l ability of a concurrent application for a section 212(c) wai ver
in the context of an application for adjustnent of status. See 62
Fed. Reg. 10,312, 10,383 (1997) (interim effective Apr. 1, 1997);
see also 8 CF. R § 212.3 (1997); 62 Fed. Reg. 10,312, 10, 369-70,
10, 375-77 (1997) (to be codified at 8 C.F.R 8§ 240.11, 240.49)
(interim effective Apr. 1, 1997).
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| awf ul permanent resident status, which a | awful permanent resident
in deportation proceedings retains until the entry of a final
adm nistrative order. Matter of Ginyadin, 18 I&\ Dec. 326 (BIA
1982); Matter of Lok, 16 |I&N Dec. 441 (BI A 1978).

An alien who establishes adm ssibility and adjusts his status in
deportation proceedings is not deportable. Matter of Rainford,
supra (citing and following Matter of Rafipour, supra, for the
proposition that once admtted for permanent residence an alien is
not deportable for a prior act, and distinguishing Matter of V-, 1
| &N Dec. 273 (BIA 1942), as inapplicable to adjustnment of status
i nasmuch as the alien does not nmake an entry; Matter of Gabreyl sky,
supra; Matter of GA-, supra; see also Foti v. INS, 375 U S 217
(1963) (treating deportation proceedings as involving a
conpr ehensi ve adj udi cati on which enconpasses the adjudication of
ancillary applications for relief fromdeportation).

No matter what the mpjority may think Congress neant, they cannot
rewite the statute to preclude from a section 212(c) waiver to
overconme admissibility, an alien who is not deportable (on any of
t he covered grounds) by virtue of being eligible for adjustnent of
status in deportation proceedings. See West Virginia University
Hospitals, Inc. v. Casey, 499 U S. 83, 100-102 (1991); Blanchard v.
Bergeron, 489 U. S. 87, 89 (1989) (Scalia, concurring) (indicating
that citations of particular judicial decisions in |egislative
history are "unreliable evidence of what the voting Menbers of
Congr ess actually had in mnd"); see also Matter of
Her nandez-Casill as, supra, at 276 (Vacca, dissenting) (citing Reed
V. United States, 743 F.2d 481, 484 (7th G r. 1985), cert. denied,
471 U. S. § 1135 (1985), for the rule that where the |anguage is
clear, courts are "without the authority to engage in creative
witing of a provision").

The majority here pursues the sane line of faulty reasoning that
we rejected outright when the I nmgration and Naturalization Service
proposed that who "is deportable" actually should be read to nean
"is excludabl e and/or deportable.” Matter of Fuentes-Canpos, supra,
at 6. The majority's suggestion that it is for the respondent to
present affirmative |egislative history in support of a reading of
the statute which establishes that it extends only to an alien who
"is deportable"” rather than to all aliens in deportation proceedi ngs

stands the process of statutory interpretation on its head. As we
stated, Congress prohibited the waiver for an alien "who is
deportable.” 1d. Although that may nmean t hat section 440(d) of the

AEDPA "precludes relief for designated aliens in deportation
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proceedi ngs," it does not preclude relief in deportation proceedings
altogether. 1d. at 7.

VWere the statutory |language is clear on its face, as here, the
i nquiry ends and no review of | egislative history is necessary. Nor
does this reading lead to an unreasonable result, and even if it
did, the plain |Ianguage would control. Conmi ssi oner _of Internal
Revenue v. Asphalt Products Co., Inc., 482 U S 117, 1221 (1987);
see also Peabody Coal Co. v. Navajo Nation, 75 F.3d 457, 486 (9th
Cr. 1996).

B. Treatnment of Simlarly Situated Persons Seeking Adm ssion

It nust be borne in mnd that the section 212(c) wai ver, as enacted
originally, addressed persons returning from abroad to a |awfu
unrel i nqui shed dom cil e, and requi red no equitabl e considerations to
conclude that a waiver was available in connection with an
application for adjustnment of status, since the posture of an alien
seeki ng adj ustment was the sanme as one seeking to enter. Each nust
denonstrate adm ssibility. In this sense the posture of one seeking
to adjust his status in deportation proceedings is distinct from
that of an alien who we have construed as eligible to seek a waiver
nunc pro tunc when he woul d have been inadmi ssible at entry.

The al i en seeking adjustnment nust denonstrate admi ssibility now,
whereas the alien seeking a waiver nunc pro tunc nust be afforded
the benefit of a legal fiction that had she been found i nadm ssible
when seeking readmission as a |lawful resident, she could have
applied for the waiver then and there. The earlier cases which
address the section 212(c) waiver recognize these as separate
exceptions to the statutory terms. To the extent that inexact
reasoni ng in precedent cases blurred the distinction between these
two situations, they presented a | ess than accurate description of
the | egal postures of the respective aliens.

The appeal before us is not about Francis v. INS, supra, or Matter
of Silva, supra. It is not about establishing equitable treatnent
bet ween a deportable alien who, but for the fact he is sedentary,
faces conparable charges and is simlarly situated to one who
undertook to travel abroad. See Bedoya-Valencia v. INS, 6 F.3d
891 (2d Cir. 1993); Matter of L-, 1 I1& Dec. 1 (Bl A 1942). | ndeed,
the majority is correct is noting that the "Francis" rational e which
we adopted in Mtter of Silva, supra, involved a discretionary
wai ver to excl udable aliens, and was silent as to deportable aliens
whet her or not they were simlarly situated. It did not involve an
express legislative provision as exists in section 440(d) of the
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AEDPA, expressly barring a waiver for an alien “who is deportable”
on certain deportation grounds.

Nevert hel ess, the majority's analysis is in error. The majority
m sconstrues Matter of Smith, supra, as a case involving the
guestion of equal protection between deportable and inadm ssible
aliens, later addressed in Francis. In fact, as the Attorney
Ceneral recognized in Mtter of Hernandez-Casillas, supra, at
287-88, 290, 291 n. 14, the posture of an alien seeking to establish
adm ssibility in the context of an application for adjustnment of
status, and that of one who seeks to be admitted under the doctrine
of nunc pro tunc applicability are distinct. See also Matter of
Hom 16 1&N Dec. 112 (BIA 1977), in which the Board differentiated
the Francis/Silva doctrine fromeligibility to seek a section 212(c)
wai ver in the context of an application for adjustnent of status.

Unlike the Francis/Silva |ine of cases, which relied on equitable
consi derati ons between deportable and excludable aliens to extend
access to the section 212(c) waiver as it then existed, Mtter of
Smith, supra, is directly on point with the instant case in that it
addressed the position of an alien seeking to establish
adm ssibility. |Indeed, in distinguishing a nunc pro tunc argunent
in Matter of Arias-Uribe, supra, we quoted Matter of Smith for the
principle that that there is no valid basis to deny a waiver to an
alien seeking adjustnment of status who nust establish his
adm ssibility, just as any entrant nust, on the technical ground
that he is not returning to the United States. Matter of Arias-
Uibe, supra, at 699; see also Francis v. INS, supra, at 271

In any event, it is not necessary for us to address here any issue
of equal protection as between an alien who seeks a waiver to
overconme excludability and establish adm ssibility, and one charged
for the sane offense who requires a waiver to overcone a ground of
deportability. The classifications in question are different from
those at issue in Francis. This case is concerned with equal
treatment of aliens, all of whom are seeking to establish their
adm ssibility, including those who apply at consul ar posts abroad,
during inspection and adm ssion at the border or a port of entry,
those who file applications for adjustnment of status submtted
before a district director, and those who file applications for
adm ssion through adjustment of status presented before an
| mmi gration Judge i n exclusion or deportation proceedi ngs. The only
di fference between themis the forumin which they seek adjustnent
of status.

21



I nteri mDeci sion #3320

Inthis regard, the majority's argunent not only falls short of the
mark, but actually supports the result for which the respondent
advocates. Congress was silent about the availability of a section
212(c) waiver in connection with an application for adjustnent of
status in deportation proceedings. The distinction the majority
seeks to inpose is not one "created by the statute itself" and the
"differential treatnent [resulting in] . . . inequality" is not
"inherent in the statutory schene.” Matter of Gonzal ez-Canparillo,
supra, at 6-7. It is "wholly irrational." Yeung v. INS, 76 F.3d 337
(11th Cr. 1996); see also Garberding v. INS, 30 F.3d 1187 (9th Cir.
1994); Francis v. INS, supra.

It is a basic canon of statutory construction that where we can
interpret a statute so as to avoid any constitutional infirmty, we
shoul d do so. United States v. Wtkovich, 353 U.S. 194, 199 (1957).
Al t hough we may not rul e upon the constitutionality of the statutes
we apply in our adjudications, Mtter of Cenatice, 16 | & Dec. 162
(BIA 1977), we are not foreclosed fromconstruing a statute so as to
avoid a constitutional question or to conport with constitutional
concerns. W should do so and consider the application of an alien
who seeks admi ssion and requires a waiver of inadmissibility.

V. CONCLUSI ON

The interpretation relied upon by the magjority violates not only
t he express | anguage of the statute and the principle of statutory
construction that silence is not presuned to be accidental, but our
own precedent. At the sanme time, it creates a potential
constitutional infirmty in calling for different treatnent between
qualified | awful permanent resident aliens who need a section 212(c)
wai ver to overcone excludability and establish adm ssibility. The
respondent i s seeking adjustnment of status anew, which requires that
he establish that he is not excludable, and he is entitled to apply
for and to be granted a waiver of inadmssibility under section
212(c) of the Act in conjunction with his application
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